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          INTRODUCTION 

 

The jurisprudence of prison justice in India is based upon the constitutional law and is 

being developed through case law. The human rights contained in Part III of the 

Indian Constitution bear vital significance on the notions of crime and criminality and 

the nature of the sentence which an accused must serve in prison setting. The 

Judiciary under our constitutional scheme has been performing positive and creative 

function in securing and promoting human rights to the people. The Apex Court of 

India in the exercise of its jurisdiction can pass such or matter pending before it. The 

Supreme Court under article 32 of the Indian Constitution has the power to issue any 

orders, directions, or writs, whichever may be appropriate, for the enforcement of 

fundamental rights enshrined in the constitution. Similarly, the High Courts have the 

power under article 226 of the constitution to issue any order, directions, or writs, 

whichever maybe appropriate, for the enforcement of fundamental rights or any other 

purpose. In this regard the power of the High Court is wider than the Supreme Court. 

The judiciary in India has exercised this power in the most creative manner. It has 

devised new strategies, forged new tools, and broadly interpreted the letter of law to 

ensure the protection of human rights of the prisoners. 

In today's world, the concept of human rights has gained significant importance due to 

the increasing importance of ideas like equality, freedom, and justice. Human rights 

are the minimum rights that a person is inherently entitled to. Human rights are 

inherently inherent in all people by virtue of their human nature, regardless of their 

caste, creed, religion, gender, language, ideology, or other status. These fundamental 
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rights begin at birth and are essential for the proper development, progress, and 

happiness of human personality. Because of their unique connection to humanity, 

these rights are known as human rights. Human rights are neither mere ideals or 

desires, nor a set of laws. They exist because we are human, and we have an 

irrevocable right to human dignity. Human rights cannot be changed because the 

rational thinking of society will not allow any individual to waive these rights, even 

by their own will. Human rights cannot be violated, not only because they are 

essential for the development of human personality, but also because without them, 

humans would be reduced to the level of animals. The scope of human rights is 

expanding globally. At the same time, crime rates are also rising in society. Therefore, 

one of the most challenging tasks facing the government and society is striking a 

balance between the need to enforce the law and protect people from human rights 

violations. Abuse by the police and other state enforcement authorities is a significant 

concern and a crucial element for a free society. Prison administration in India has 

long been a vital component of the Indian criminal justice system. 

All subsystems of the Indian criminal justice system, including the police, prison 

administration, and judiciary, are considered at the policy-making level. Indeed, never 

in its history has our criminal justice system faced so much criticism from the 

perspective of prisoners' human rights as it is now. India's prisons are likely to house a 

large number of isolated individuals. Indian prisons are often associated with 

physical, mental, and spiritual inhumane treatment, sexual torture, and the denial of 

basic rights, rendering the promise of reformation false. A prisoner is sent to prison to 

be punished for his or her criminal act, not to be punished by the complete deprivation 

of personal liberty. The punishment system should not be so isolating for prisoners 

that they can never be reformed. Therefore, prisoners need to be reintegrated and 

rehabilitated, treated humanely, and become responsible and law-abiding citizens of 

the country. There are certain fundamental rights that are irreplaceable and essential 

to human life, and which prisoners should also enjoy. 

 

1.1 Prisoners and the Rights of the Judiciary 

 

The inhuman treatment of prisoners in prisons has forced the Supreme Court, the last 

tier of the Indian judicial hierarchy, to set substantial limits on judicial jurisdiction in 
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matters of prison justice. Judicial conscience, with its reformist approach and belief 

that convicts are human beings, and that the purpose of prison is to reform them, not 

to harden them into criminals. The Court is not helpless in this matter, and the 

extensive powers granted to the Supreme Court by Article 32 of the Indian 

Constitution, which is itself a fundamental right, imposes a constitutional 

responsibility on the Court to innovate as may be necessary to deliver complete 

justice and enforce the fundamental rights guaranteed to prisoners under the Indian 

Constitution. The Indian judiciary, especially the Supreme Court, has recently been 

very vigilant against infringing on the human rights of prisoners. The judiciary has 

expanded the scope and ambit of Article 21 of the Indian Constitution. In Maneka 

Gandhi v. Union of India,1 the Supreme Court held that Article 21 is the most 

comprehensive and encompasses a wide range of rights that constitute an individual's 

personal liberty, some of which have been granted separate fundamental rights and 

are afforded additional protection under Article 19 of the Constitution. Human rights 

in India are fundamental rights to life, liberty, equality, and dignity. As the Supreme 

Court stated in Olga Tellis v. Bombay Municipal Corporation, no individual can 

waive or waive the fundamental rights guaranteed by the Constitution; nor can they be 

prevented from enjoying them. The Supreme Court also defines a range of 

fundamental rights. In Kishore Singh v. State of Rajasthan, the Supreme Court 

reiterated that human dignity, an explicit value of our Constitution, does not provide 

protection against police brutality in various forms. If there is no effective remedy 

against human rights violations, there are no effective human rights. Articles 32 and 

226 of the Indian Constitution provide measures for the enforcement of fundamental 

rights. The judiciary in India has rendered exemplary service in safeguarding and 

protecting the rights of prisoners. 

 

In the Indian Constitution, the subject of prisons is listed in the State List of the 

Seventh Schedule. Prisoner safety is addressed in both the Indian Constitution and 

various laws related to prisoners. Decisions by the Supreme Court and various High 

Courts have played a significant role in protecting the rights of prisoners in India. The 

deplorable conditions of prisoners are not limited to India; this phenomenon can be 

 
1 R.N. Datir, supra note 9, page 1. 
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seen throughout the world. Cruelty to prisoners 

The practice of insulting and humiliating prisoners is commonplace throughout the 

world. Prisoners are released under various compulsions imposed by the state and 

society. This practice makes their lives unsafe. In such circumstances, prisoners' rights 

become crucial. It is important to identify the basic rights that a prisoner can claim 

during their imprisonment. Many other essential rights of prisoners should also be 

considered. The Supreme Court and various High Courts in our country are striving to 

balance these diverse interests. It is being examined how successful the Indian 

Constitution and courts have been in recognizing and enforcing these rights. 

 

As far as prisoners' rights are concerned, Article 21 of the Indian Constitution has 

been a central point of litigation. This article embodies the principle of liberty. The 

Supreme Court and various High Courts have used this provision to protect certain 

essential rights of prisoners. Following the Maneka Gandhi case, it has become 

established that depriving a person of life and personal liberty must be done in a just 

and reasonable manner. The history of court intervention in prison administration 

shows that whenever prison officials have mistreated prisoners, the courts have 

intervened to protect their rights. 

a) SOLITARY CONFINEMENT, HANDCUFFING, BAR FETTERS, AND 

PROTECTION FROM TORTURE 

A person once lodged in a jail loses all his contact with the outside world. The question 

whether he could be further isolated from his fellow prisoners by putting him into separate 

and solitary cell came up before the Supreme Court in Sunil Batra V. Delhi Administration 

in this case Sunil Batra was sentenced to death on charges of gruesome murder and 

robbery and was kept in solitary confinement. This solitary confinement was challenged as 

violative of article 21 of the Indian constitution and the court pointed out that it was ended 

violative of the fundamental right to impose solitary confinement on a prisoner under 

sentence of death, not as a consequence of violation of prison discipline but on the sole 

ground that he was a prisoner under sentence of death. In this case the court held that 

solitary confinement could be imposed only in exceptional cases where the convict is of 

such a dangerous character that he must be segregated from other prisoners. In Kishore 
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Singh Ravinder Dev V. State of Rajasthan,2 again the court held keeping of petitioners 

(prisoners) in separate solitary condition for long periods as barbarous on the basis of what 

the Apex Court had decided in Sunil Batra. The court h solitary confinement rarest of rare 

cases contained in the decision of this court relating to the punishment of prisoners. The 

prisoners are quite often handcuffed while being brought from prison to court and vice 

versa for the sake of security and discipline. Even suspects and under trials are subjected to 

this humiliating treatment. However, in Prem Shankar Shukla V. Delhi Administration, it 

has been held by the Supreme Court that no prisoner is to be handcuffed or fettered 

routinely or merely for the convenience of the court or the custody and are routinely, and 

doing so, will be unreasonable and violative of article 21 of the Constitution, unless it is 

proved that there was no other way of forbidding the escape and the reason for doing so 

here also been recorded. In this case the Apex Court observed: Handcuffing is prima facie 

inhuman and, therefore, unreasonable, is over harsh and at the first flush, arbitrary. 

 

 

(a) RIGHT TO FAIR PROCEDURE 

 

In the case of State of Maharashtra V. Prabhakar Panduranga,3 the Court held 

that conditions of detention not to be extended to deprive other fundamental rights 

consistent with the fact of detention The respondent was detained in district jail and 

during his detention he wrote a book in Marathi Anucha Antarangaat which means 

inside the atom. This book was purely scientific nature and did not cause and 

prejudice to the public safety or public order and to the defence of India. The detenu 

applied the authorities for the permission to send the script out of the jail and for 

publication but both were rejected. The High Court held that there was no rule 

prohibiting a detenu from sending a book outside the jail and to get it published. The 

High Court held that the civil rights and liberties of action were in no way curbed by 

the order of detention and it is always open to the detenu to carry on his activities 

within the purview of conditions governing his detention. 

It was further held that there was no rule prohibiting the detenu to send a book outside 

the jail with a view to get it published. The Apex Court also affirmed this judgement 

and held that the said conditions regulating the restrictions on the personal liberty of a 

 
2 AIR 1986 
3 ibid 
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detenu are not privileges conferred on him but are the conditions subjected to which 

his/her liberty can be restricted. In D.B.M Patnaik V. State of Andhra Pradesh4, the 

Apex Court asserted that prisoners are not denuded of all the fundamental rights by 

the mere reason of their detention. In this case the petitioners were undergoing their 

sentences and also at the same time prisoners undertrial in the central jail, 

Visakhapatnam. They filed for the removal of armed guards located around the jail 

and for removal of live electric wires fixed on the top of the jail wall. The Apex Court 

held that the right of personal liberty and some other fundamental freedoms are not to 

be fully denied to a prisoner during the period of imprisonment. But in the present 

case there was no violation of any of their fundamental rights by the deployment of 

armed guards outside the jail. On the question of installation of high voltage wires on 

the top of the boundary wall, the court held that the prisoners cannot complain this 

mechanism because prisoners are likely to come into contact of this wire only if they 

attempt to escape from the prison and prisoners have no fundamental right to escape 

from the lawful custody4. 

(b) RIGHT OF PERSONAL LIBERTY 

 

Maneka Gandhi V. Union of India case is the turning point in the human rights 

jurisprudence especially in personal liberty. The expression amplitude and covers all 

those rights which constitutes personal liberty of any individual. The personal liberties 

have the status of distinct fundamental right and given additional protection under 

article 19 of the Indian Constitution. The state cannot deprive anyone of the right to 

live with basic human rights and dignity. Inhuman are degrading treatment, cruelty or 

torture or any other type of punishment which encroaches on human dignity would 

not be impermissible under the Indian Constitution. Thus, the Apex Court elevated 

immunity against human or degrading treatment to the status of a fundamental right 

It was further held that there was no rule prohibiting the detent to send a book outside 

the jail with a view to get it published. The Apex Court also affirmed this judgement 

and held that the said conditions regulating the restrictions on the personal liberty of a 

decent are not privileges conferred on him but are the conditions subjected to which 

his/her liberty can be restricted. In D.B.M Patnaik V. State of Andhra Pradesh, the 

Apex Court asserted that prisoners are not denuded of all the fundamental rights by 

 
4 AIR 1973 
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the mere reason of their detention. In this case the petitioners were undergoing their 

sentences and also at the same time prisoners under trial in the central jail, 

Visakhapatnam. They filed for the removal of armed guards located around the jail 

and for removal of live electric wires fixed on the top of the jail wall. The Apex Court 

held that the right of personal liberty and some other fundamental freedoms are not to 

be fully denied to a prisoner during the period of imprisonment. But in the present 

case there was no violation of any of their fundamental rights by the deployment of 

armed guards outside the jail. On the question of installation of high voltage wires on 

the top of the boundary wall, the court held that the prisoners cannot complain this 

mechanism because prisoners are likely to come into contact of this wire only if they 

attempt to escape from the prison and prisoners have no fundamental right to escape 

from the lawful custody. It was further held that there was no rule prohibiting the 

detenu to send a book outside the jail with a view to get it published. The Apex Court 

also affirmed this judgement and held that the said conditions regulating the 

restrictions on the personal liberty of a detune are not privileges conferred on him but 

are the conditions subjected to which his/her liberty can be restricted. In D.B.M 

Patnaik V. State of Andhra Pradesh, the Apex Court asserted that prisoners are not 

denuded of all the fundamental rights by the mere reason of their detention. In this 

case the petitioners were undergoing their sentences and also at the same time 

prisoners under trial in the central jail, Visakhapatnam. They filed for the removal of 

armed guards located around the jail and for removal of live electric wires fixed on 

the top of the jail wall. The Apex Court held that the right of personal liberty and 

some other fundamental freedoms are not to be fully denied to a prisoner during the 

period of imprisonment. But in the present case there was no violation of any of their 

fundamental rights by the deployment of armed guards outside the jail. On the 

question of installation of high voltage wires on the top of the boundary wall, the 

court held that the prisoners cannot complain this mechanism because prisoners are 

likely to come into contact of this wire only if they attempt to escape from the prison 

and prisoners have no fundamental right to escape from the lawful custody. 

 

(c) Right to freedom of person/protection in respect of conviction for offences. 

• EX-POST FACTO LAW 
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Article 20(1) of the Constitution imposes a restriction on the power of the Legislature. 

Legislature can enact prospective laws but article 20 clause (1) prohibits the 

legislature to enact retrospective criminal laws. However, imposition of civil liability 

retrospectively is not prohibited with effect from a past date. An ex-post facto law is 

such an enactment which imposes liabilities/penalties from a past date. However, the 

accused can take benefit of beneficial provisions of the expost facto law. This 

beneficial construction rule requires that exposed fact to law should be applied to 

reducing the penalty or sentence of the previous law on the same subject. So, an ex- 

post facto law which is in the interest of the accused is not prohibited by article 20(1) 

of the constitution.5 

• PROTECTION AGAINST DOUBLE JEOPARDY 

Doctrine of double jeopardy is an important principle of the criminal justice 

administration. Protection against double jeopardy means that no person can be 

punished many times for the same offence. This principle is based on autrefois acquit 

and autrefois convict the previous acquittal or conviction as a bar to the subsequent 

trial. It is the well -established principle of natural justice that a person cannot be tried 

more than once for the same offence. No person shall be prosecuted and punished for 

the same offence more than once nemo debet bis vexari pro eadem causa that no 

person should be put twice in peril for the same offence. Article 20 (2)6 of the 

Constitution of India is narrow than the protection available in the article 14(7) of the 

ICPR and in England. In the said article of ICPR and in England this protection is 

given for the second time prosecution for the same offence irrespective of whether the 

accused was convicted or acquitted in the first trial. But under article 20(2) of the 

Indian Constitution this protection is given only when an accused was not only been 

prosecuted but punished also for the same offence for which he is prosecuted again. 

The horizon of human rights is expanding. Prisoner rights have been recognized not 

only to protect them from physical discomfort or torture in the prison but also to save 

them from mental torture.  Sunil Batra (II) recognized the right of the prisoners to be 

visited by their friends, relatives, and family members. The court observed: Visit to 

prisoners by family and friends are a solace in insulation, and only a dehumanized 
 

5 Ghosh.S., “Open Prisons and the Inmates”, Mittal publications, New Delhi 1992, p.1. 

6 Sharma P. D., “Police and Criminal Justice Administration in India”, Uppal Publishing House, New Delhi, 

1985, p. 145 
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system can derive vicarious delight in depriving prison inmates of this humane 

amenity In Francis Coralie Mullin, the Supreme Court again stressed upon the need of 

permitting the prisoners to meet their friends, relatives and to consult lawyer. The 

court held that the prisoner or detenu could not move about freely by going outside 

the jail and could not socialize with persons outside jail. The court observed: Personal 

liberty would include the right to socialize with members of the family and friends 

subjected of course to any valid prison regulations as well as articles 14 and 21 of the 

constitution and such prison regulations must be reasonable and non-arbitrary 

In this case the court went a step ahead from Sunil Batra (II) when it this right could 

be included in the right to live with human dignity and it is a personal liberty 

interview with a legal advisor in a manner which was reasonable just and fair but it 

could not prescribe an arbitrary or unreasonable procedure for regulating such an 

interview and if it was so done it would be violative of article 14 and 21 of the 

constitution6. 

• Right/freedom of expression and communication 

 

The right/freedom of expression and communication of the prisoners was brought 

before the Apex Court in so many cases. The question of right to publish a book by a 

prisoner was upheld by the Apex Court in state of Maharashtra V. Prabhakar7 

Panduranga Shastri. In this case, the respondent was detained under the Defense of 

India Rules, 1962. During his detention respondent wrote a scientific book, but was 

not allowed to publish it by the prison authority. The Bombay High Court allowed its 

publication but the Government of Maharashtra preferred and appeal in the Supreme 

Court and contended that freedom to publish was only a component part of speech 

and expression and as the detenu ceased to be free, he could not exercise his freedom 

to publish the book. Dismissing the appeal, the Apex Court held that being imprisoned 

the prisoner losses only those rights which are incidental to detention. The court held 

that the petitioner's right to expression was available and further held that the book 

being a scientific work could not in any case be detrimental to publish interest or 

safely as envisaged under the Defense of India Rules,1962 and therefore allowed the 

 
7 Paranjape, N.V.,“Criminology and Penology”, 11th Ed.,Central Law Publications, Allahabad, 2001, p.146-

147. 
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publication of the book. This decision was turning point in effecting an extension of 

prisoners right and the subsequent years witnessed an active role of the Supreme 

Court extending prisoner rights further. 

The right of the press to interview the prisoner as a part of investigative journalism 

was decided in Prabha Dutta V. Union of India;. In this case a, newspaper 

correspondent filed a petition to interview Ranga and Billa8, two condemned 

prisoners. She was not accorded permission by the superintendent of Tihar Jail9, 

Delhi. On appeal, the court allowed the interview holding that the press in entitled to 

interview the prisoners unless some weighty reasons to the contrary existed. The court 

cited the relevant rules of the jail manual to support the rights of prisoners to 

communicate and have interviews with relatives, friends, legal advisers and the press 

people, not specifically included in rules. One of the famous Indian cases involved the 

issue of whether journalist should be able to have access to prisoners. It was held that 

those citizens have no constitutional right to have access to prisons, there are 

circumstances in which it is desirable for the interest of prisoners that journalist have 

access to interview prisoners. 

• Right to legal aid 

Access to law and legal aid facility is one of the important rights of the accused. In 

India, more than two third (2/3rd) of prison population are reportedly under trials 

whose trial is yet to commence and therefore, the significance of the right of access to 

law and legal facilities obvious. The talk of human rights would become meaningless 

unless a person is provided with legal aid to enable him to have access to justice in 

case of violation of human rights. Legal aid is no longer a matter of charity or 

benevolence but is one of the constitutional rights and the legal machinery itself is 

expected to deal specifically with it. The basic philosophy of legal aid envisages that 

the machinery of administration of justice should be visible accessible and should not 

be out of the reach of those who have to resort to it for the enforcement of their legal 

rights. In India, Judiciary has played an important role in developing the concept of 

legal aid and expa nding its scope so as to enable the people to have access to courts 

in case of any violation of their human rights. 

In Khatri V. State of Bihar, once again the Apex Court held that the right to free legal 

 
 
9 VidyaBhushan.,“Prison Administration in India”,S. Chand Publications, New Delhi, 1970, p. 2 
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services was clearly and essential ingredient of reasonable, fair and just procedure for 

person accused of an offence and it was implicit in the guarantee of article 21 of the 

constitution. The court emphasized that the state was bound to provide free legal 

services to an indigent accused person and could not plead financial and 

administrative inability. The state might have its financial constraints and its priorities 

in expenditure but by State could not escape this liability8. 

• Right to speedy trial 

In Hussainara Khatoon(I) V. Home Secretary, State of Bihar, in which the writ 

petition filed before the Supreme Court disclose that many men and women, including 

children were behind prisons for years awaiting trial in courts of law. And so many 

accused (under trial prisoners) have been in jail for a period longer than the maximum 

term of which they could have been sentenced if convicted.10 The Apex Court has 

held that the speedy trial of the accused is his fundamental right under article 21 of the 

constitution. The procedure prescribed by law for deprivation of life or personal 

liberty cannot be reasonable, fair and just, if it does not provide for speedy trial of the 

accused. Speedy trial means reasonable, expeditious trial. Keeping the under trial 

prisoners in jail for period longer than what they would have been sentenced if 

convicted is regarded as violative of article 21. Inordinate delay in bringing and 

accused to trial or in filing appeal against his acquittal without any fault of accused is 

also regarded as violative of article 21. 

n Kadra Pahadia V. State of Bihar,11 four boys were suffering in jail as under trial 

prisoners for more than 10years. The Apex Court rightly remarked: We fail to 

understand why our justice system has become dehumanized that lawyers and judges 

do not feel a sense of revolt at caging people in jail for years without trial The court 

has been held that a procedure which does not provide for speedy trial or 

determination of the guilt of the accused cannot be termed as just, fair, and reasonable 

and personal liberty under the procedure not just, fair and reasonable would be 

violative of article 21 of the constitution. Further, it has been opined that the court was 

caution in observing that delay trial is not necessary and unfair trial and the trial 

cannot be quashed on the ground of delay. However, where the delay in trial is due to 

 
10 Indra J. Singh, “Indian Prison a Sociological Enquiry”,Naurang Raj Concept Publishing Company, Delhi, 

1979, p. 18. 
11 AIR 1976 
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the fault of the accused, then he is not entitled to the benefit of delayed trial. 

 

• Right to reasonable wages in prison 

Utilization of prisoners in productive work has been accepted as all of the best method 

of bringing about rehabilitation of offenders. Keeping the prisoners engaged in 

productive work would be helpful for their physical and mental fitness. The greatest 

advantage of putting inmates to work is that the wages earned by the prisoners can be 

utilized for supporting their family and dependents. In short, work would be beneficial 

to inmates and at the same time remunerative to the State. In is further suggested that 

working conditions of prisoners should be at par with free workers so that the values 

of human dignity are respected. 12The Supreme Court of India was called upon to 

decide this issue whether prisoners who are required to do labour as part of their 

punishment should necessarily be paid wages for such work at the rates prescribed 

under the Minimum Wages Act. Answering in the affirmative, the Apex Court in state 

of Gujarat& others V. Hon'ble High Court of Gujrat, observed: Reformation and 

Rehabilitation is basic policy of criminal law, hence compulsory manual labour from 

the convicted prisoner is protected under article 23 of the constitution. Minimum 

wages be paid to prisoners for their labour after deducting the expenses incurred on 

them. No prisoner can be asked to do labour free of wages. It is not only the legal 

right of work men to have wages for the work, but also a social imperative and an 

ethical compulsion. Extracting somebody's work without giving him anything in 

return is only implicative of the period of slavery and the system of beggar.9 

 

(i) RIGHT TO PHYSICAL SECURITY OF PRISONERS 

A major problem relating to prison discipline concerns criminality among inmates 

inside the prison. The continuous long absence from normal society and detachment 

from members of the family deprives the inmates of their sex gratification which is 

one of the vital biological urges of human life. Offences and personal assault are 

common inside prison walls. Prisoners are subject to abuse, including rape in 

sometimes murder by another inmate. Another cause of criminality among prison 

 
12 AmarendraMohanty& Narayan Hazary, “Indian Prison System”, Ashish Publishing House, New Delhi, 

1990, P. 5. 
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inmates is their frequent quarrellin g inside the prisons. Every inmate tries to establish 

his superiority over his fellow prisoners. Therefore, prisoners often narrate with 

exaggeration the tales of their adventure and the danger overcome by them while 

committing crime. The conversation on the subject often leads to a heated discussion 

and eventually results into use of force and intimidation. At times, the situation takes 

the shape of a group rivalry resulting into clashes between inmates.316 The distrust 

and lack of faith among prison inmates for the prison authorities is at another cause of 

tension in prisons. The tendency of disobedience to prison officials and prison 

regulations is common with prisoners. The officials of the prison, namely, the jailors, 

superintendents, wardens and guards on their part, are generally rough and tough with 

the inmates. Some of them even resort to corrupt practices and extend undue favours 

to certain inmates in exchange for petty gains. This obviously causes bitterness among 

other prisoners and thus, a kind of cold war resulted between the inmates on one hand 

and the prison authorities on the other10. 

(j) RIGHTS OF 'DETENU' 

Clauses (4) to (7) of the article 22 provides the procedure to be followed if a person is 

arrested under the provisions of preventive detention law. In A. K. Gopalan V. State 13of 

Madras, the Apex Court observed that there is no It is a preventive measure and not a 

punitive one. The object of the Punitive detention14 is to punish a person what he has 

already done while the object of reventive detention is to intercept him before he does it 

and to prevent him from doing it. In preventive detention no offence is proved or any 

charge is framed against him. The sole justification of such detention is suspicious or 

reasonable probability of committing some act likely to cause harm to the society or 

threaten the security of the Governments, and not any criminal conviction which can only 

be warranted by legal evidence. The Indian Constitution has provided safeguards also to 

mitigate the harshness of preventive detention by placing fetters on legislative power of the 

Legislature. Clause (4) to (7) of the article 22 guarantees the various safeguards to a person 

arrested under preventive detention law.15 

(k) RIGHTS AGAINST INHUMAN TREATMENT OF PRISONERS 

 
13 VasudevUpadya, Supra note -19, p. 323 

14 Praksah. S., “History of Indian prison system”, The Journal of the Correctional Work, No.XXII, Jail 

Training School, Lucknow, 1976, p.89. 

15 Datir R.N., “Prison as a Social System”, Popular Press Prakashan, Bombay, 1978, p.28. 
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Human rights are a part of human dignity. The right to life and personal liberty under 

article 21 of the Indian Constitution includes the right to use every limb to enjoy the 

life. Hence cruel torture, in human are degrading treatment is not permissible behind 

the bars. Therefore, a prisoner has the right not to be harmed mentally or physically 

behind the bars either by prison staff are by any of his/her fellow inmates. The Apex 

court in many cases took seriously the inhuman and degrading treatment of prisoners 

and gives proper directions/ instructions to the prison personnel and law enforcement 

authorities to safeguard the rights of prisoners behind the bars.16 

In the case of Raghubir Singh V. State of Bihar, the Supreme Court has expressed its 

deep concerned regarding cruelty and torture by prison authorities or police personnel 

and uphold the sentence awarded to a police officer responsible for the death in police 

lock-up. In case of Kishore Singh V. State of Rajasthan17, the Apex court held that use 

of third-degree methods by police authorities is violation of article 21 of the 

constitution and direct the government to take necessary measures to sensitize the 

police authorities to maintain respect for the human being. In this case the Supreme 

Court expressed its deep concern regarding relation to human rights and dignity 

against police torture in the words: Nothing is more cowardly and unconscionable 

than a person in police custody being beaten up and nothing inflicts a deeper wound 

on our constitutional culture that a state official running berserk regardless of Human 

Rights In D. K. Basu v. State of West Bengal death in custody is perhaps one of the 

worst crimes in a civil society which is governed by the rule of law In this case the 

court has issued a comprehensive guideline to police authorities in respect of the 

inhuman treatment and custodial violence, with a view that violating police officer 

will be personally responsible for that act under criminal law. In this case the court 

stated that any form of cruel, torture, inhuman or degrading act or treatment would 

fall within the ambit of article 21 of the Indian Constitution, during the investigation 

as well as the interrogation. 

 

 

16 Mahaworker. M.B., “Prison Management: Problems and Solutions”, Kalpaz Publications, New Delhi, 

2006, p. 9 

17 AmarendraMohanty& Narayan Hazary, “Indian Prison System”, Ashish Publishing House, New Delhi, 

1990, P. 5. 
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1.1 ARTICLE 21 AND THE RIGHTS OF THE PRISONERS 

Right to life and personal liberty guar anteed under article 21 of the Constitution of 

India has been main axis of litigation as for as rights of prisoners are concerned. 

While interpreting article 21 of the Indian constitution the Apex Court has developed 

human rights jurisprudence for the protection of rights of prisoners to maintain human 

dignity. Kharak Singh vs. State of Uttar Pradesh40 the Supreme Court has observed: 

Life means more than animal existence. Inhibition against deprivation extends to all 

members and faculties from which one enjoys life. The provision also prohibits the 

mutilation of body by amputation of an arm or leg or the removal of an eye or 

destruction of any other organ of the body through which the soul communicates with 

the other world A fair procedure is the core of article 21 of the constitution. It is 

clearly mentioned in this article that deprivation of article 21 is justifiable according 

to procedure established by law and the procedure should be fair, just, and reasonable 

 

1.2 RIGHTS AGAINST INHUMAN TREATMENT OF PRISONERS 

Human rights are a part of human dignity. The right to life and personal liberty under 

article 21 of the Indian Constitution includes the right to use every limb to enjoy the 

life. Hence cruel torture, in human are degrading treatment is not permissible behind 

the bars. Therefore, a prisoner has the right not to be harmed mentally or physically 

behind the bars either by prison staff are by any of his/her fellow inmates. The Apex 

court in many cases took seriously the inhuman and degrading treatment of prisoners 

and gives proper directions/ instructions to the prison personnel and law enforcement 

authorities to safeguard the rights of prisoners behind the bars. 

In the case of Raghubir Singh V. State of Bihar, the Supreme Court has expressed its 

deep concerned regarding cruelty and torture by prison authorities or police personnel 

and uphold the sentence awarded to a police officer responsible for the death in police 

lock-up. In case of Kishore Singh V. State of Rajasthan18, the Apex court held that use 

of third-degree methods by police authorities is violation of article 21 of the 

constitution and direct the government to take necessary measures to sensitize the 

police authorities to maintain respect for the human being. In this case the Supreme 

Court expressed its deep concern regarding relation to human rights and dignity 

 
18 AIR 1990 
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against police torture in the words: Nothing is more cowardly and unconscionable 

than a person in police custody being beaten up and nothing inflicts a deeper wound 

on our constitutional culture that a state official running berserk regardless of Human 

Rights In D. K. Basu v. State of West Bengal19 death in custody is perhaps one of the 

worst crimes in a civil society which is governed by the rule of law In this case the 

court has issued a comprehensive guideline to police authorities in respect of the 

inhuman treatment and custodial violence, with a view that violating police officer 

will be personally responsible for that act under criminal law. In this case the court 

stated that any form of cruel, torture, inhuman or degrading act or treatment would 

fall within the ambit of article 21 of the Indian Constitution, during the investigation 

as well as the interrogation 

1.3 STATUTORY RECOGNITION OF RIGHTS OF PRISONERS IN INDIA 

The concept of sovereignty is one of the most prevalent features of a country which 

gives the strength to adopt or not to adopt any international order or mechanism and to 

develop its own mechanism to face every situation. There are numerous statutes and 

enactments in India associated with the prison, prisoners, prison administration and its 

reformation. Before the enactment of Government of India Act, 1935 the subject 'Jails' 

was placed in Union List but after passing this Act the subject jail was transferred to 

that time existed in the list of Provincial Government20. After independence the 

subject prison and their administration is inserted under Entry IV of State List in 7th 

Schedule of the Constitution of India. In India, the contemporary administration of 

prisons is a legacy of the British Rule. While presenting a note to the Indian 

Legislative Council on 21 December, 1835 Lord Macaulay21 for the first time pointed 

out the dreadful inhumane conditions prevailing in Indian prisons. He recommended 

appointing a committee to suggest measures to improve the conditions and discipline 

in prisons. Later in year 1888 the Fourth Jail Commission was appointed by the Lord 

Dufferin to enquire into the prison administration. This commission recommended 

that uniformity of prison administration could be achieved only by the enactment of a 

comprehensive single prison Act. The commission drafted a Bill and it was presented 

 
19 AIR 1976 

 
21 AmarendraMohanty& Narayan Hazary, “Indian Prison System”, Ashish Publishing House, New Delhi, 

1990, P. 5. 
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to the Governor General in Council and after passing by the Council, Prison Act, 1894 

came into existence and till the date this Act is the key statutory provision to regulate 

the administration and management of prisons in India.  

CONCLUSION 

Being a human being and in order to respect others human rights, prison inmates possess 

human rights. Whatever the society expects from prisoners should give to them first. By 

maintaining the rights of prisoner the society can contribute towards positive development 

of civilization. The state is under a constitutional obligation to organize its prison system 

such a way that the sentence of a prisoner does not result in further deneration to him. 

During the period of confinement a prisoner deprives of his/her liberty and self-

determination. So many difficulties are already inherent in the process of incarceration; 

therefore, this system should not be approved to irritate the sufferings of the prison 

inmates. At national level, Indian constitution provides for the protection of fundamental 

rights of every individual including prisoner. 

Article 21 of the constitution is the foundation of the palace of human rights 

jurisprudence along with Articles 14 and 19. Being a signatory of UNO and various 

other International Treaties, Conventions, Covenants and This spirit reveals in the part 

III of the Indian Constitution. The courts also adopted the liberal attitude regarding 

rights of prisoners. Through various landmark decisions the Judiciary has recognized 

various rights of prisoners. Maneka Gandhi is a turning point in the rights of 

prisoners. In this landmark case the Apex Court gave a wide interpretation to the word 

he Article 21 of the constitution where the court established that law should be fair, 

just and reasonable. In the light of this liberal and reasonable interpretation, so many 

laws and enactments regarding rights of prisoners have developed. Further the 

pronouncements in Charles Sobraj and Sunil Batra, developed a new prison 

jurisprudence coming up with a balance between the dignity of the prisoners as a 

human being and the powers of the prison authorities as a ruler. Besides the Indian 

Constitution, there are various other statutes like the Prisons Act, 1894, the Prisoners 

Act, 1900, the Identification of Prisoners Act, 1920, the Transfer of Prisoners Act, 

1950, The Probation of Offenders Act, 1958, The Repatriation of Prisoner Act, 2003, 

Model prison Manual, 2003 and the Model Prison Manual 2016, etc. where various 

rights are conferred to the prisoners. Along with these statutes various committees like 

All India Jail Reforms Committee, 1919-20, the Pakwasa Committee, 1949, All India 
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Jail Manual Committee, 1957, Mulla Committee on Prison Reforms, 1980, Krishna 

Iyer Committee, 1987 as well as National Human Rights Commission and State 

Human Rights Commissions etc. are the various efforts where the reformative 

measures for prisoners are introduced. But in reality, the scenario is some different 

and rights of prisoners are not provided to them in full fledge. There are various loop 

holes in Indian criminal justice system. On several occasions, the Apex Court of India 

revealed the problems in criminal Justice system and prison system of India as well as 

directed the states to reform the prisons enactments and Prisons Manual including 

case laws subject of state list in our constitution, hence there is no any accountability 

of the Central Government or any National Agencies in this regard. 

Now it has been established proposition that prisons are not mere institutions 

established to achieve only the deterrent and retributive aspects of punishment but 

these institutions are now treated as places where prisoners are imprisoned not as 

forgotten members of the society but as human beings having some basic human 

rights. The prison institutions are as a centre of reformation, therefore, correctional 

treatment should be focus point where emphasis shall be given on the correctional 

measures like reformation, moral education, vocational training and rehabilitation of 

the prisoners. The reformative approach of penology is of the view that imprisonment 

is justifiable when it looks not to the past only but to the future also. The prison and 

prison system plays very important role in the Indian Criminal justice system. In the 

light of this importance prison administration should be operated in such a way that 

there must be rays of hope in the mind of prisoners that they can be able to change 

themselves as a law-abiding person and can be a part of upliftment in the society. So, 

in order to make the prisoners law abiding and as a better human resource for the 

society after their release, the prison administration must fulfill their basic human 

rights such as proper food, bedding and clothing, drinking water, sanitation and 

hygiene, proper health care and treatment, educational facility, vocational training and 

labour and wages. To change the mental condition of prisoners, various programmes 

of entertainment and awareness, legal aid clinic, conducting classes of social issues 

and friendly prison atmosphere are basic requirements must be fulfilled by prison 

authorities. The prison institutions should be made as high-spirited centre of 

reformation and rehabilitation of prison inmates with human dignity. 
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