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Abstract:

Gender justice lies at the heart of democratic constitutionalism, demanding not only
equality before the law but also transformation of societal structures that perpetuate
discrimination. Viewing the Constitution through feminist lenses provides a critical framework
to understand and address gender-based inequalities embedded in legal, political, and cultural
systems. This study examines how feminist constitutional interpretation redefines the
principles of equality, liberty, and dignity to advance women’s rights and promote inclusive

governance.

The paper explores how feminist jurisprudence challenges patriarchal biases within
constitutional law and advocates for substantive equality—moving beyond formal legal
equality to address historical disadvantages faced by women and marginalized genders. It
further analyses significant judicial pronouncements, constitutional amendments, and
international conventions that reinforce the pursuit of gender justice. The study underscores the
role of feminist legal theory in influencing constitutional reforms, policy frameworks, and

judicial activism in both national and global contexts.

Ultimately, this research argues that feminist constitutionalism is not merely an
academic discourse but a dynamic movement toward social transformation. By integrating
gender-sensitive interpretation and policymaking, constitutions can serve as instruments of

empowerment, ensuring that justice, equality, and human dignity are realized for all.

Keywords: Gender Justice, Feminist Constitutionalism, Equality, Women’s Rights, Feminist
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1. Introduction

In India, gender justice is still a contentious and developing topic. Even though the
Indian Constitution upholds the principles of equality, dignity, and social justice, gender
inequality still exists in the form of economic exclusion, violence, discrimination, and deeply
ingrained patriarchal beliefs. These inconsistencies can be examined via the lens of feminist
constitutionalism. It reveals the male-centric prejudice ingrained in conventional legal
frameworks and questions the notion that constitutional principles are gender-neutral.
In contrast to formal equality, which guarantees equal treatment, feminist theory promotes
substantive equality, taking into account historical injustices and structural disadvantages. This
approach is especially important in India, where gendered power relations intersect with caste,
religion, class, and sexuality, intensifying marginalization. Feminist constitutional lenses
reimagine the Constitution as a transformative document capable of reshaping socio-legal

structures.

This essay seeks to investigate gender justice in India from feminist constitutional
viewpoints, examining how the language is shaped by judicial rulings, constitutional
provisions, and feminist scholarship. It also looks at the judiciary's growing adoption of
feminist thinking, particularly in issues involving sexual harassment, bodily autonomy,
personal law, LGBTQ+ rights, and marriage. Along with highlighting implementation gaps and
enduring structural obstacles, the report offers ways for integrating feminist ideals into

constitutional governance.

2. Constitutional Foundations of Gender Justice
 Article 14 — guarantees equality before law and equal protection of laws. !
e Article 15(1) — prohibits discrimination on grounds of sex.

e Article 15(3) — empowers the state to create special provisions for women and

children.

! Constitution of India, Articles 14, 15(1),15(3) 16, 21, and Directive Principles.
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e Article 16 — ensures equality of opportunity in public employment.

e Article 21 — protects dignity, bodily autonomy, and personal liberty.

2.1 Equality and Non-Discrimination in Fundamental Rights

Articles 14, 15, and 16 of the Indian Constitution provide a strong foundation for
equality. Article 14 requires non-discriminatory treatment and protects equality before the law.
Discrimination on the basis of sex is expressly forbidden under Article 15(1). Affirmative
action initiatives are made possible by Article 15(3), which gives the state the authority to make
specific arrangements for women and children. Article 16 prohibits discrimination in the
workplace and guarantees equality in public employment. The basis for gender-sensitive
jurisprudence was established by these clauses. However, feminist researchers contend that
structural disparities resulting from centuries of patriarchal practices cannot be explained by
formal equality alone. Women and gender minorities have historically been at a disadvantage
due to social, cultural, and economic power relations. In order to overcome these structural
obstacles, feminist constitutionalism maintains that constitutional equality must be construed

substantively.

2.2 Personal Liberty and Bodily Autonomy Under Article 21

The Supreme Court stressed the importance of reproductive autonomy as a component
of personal liberty in Suchita Srivastava v. Chandigarh Administration. Later cases expanded
this to include access to abortion for unmarried women. Article 21 has undergone significant
evolution through judicial interpretation, encompassing the right to dignity, bodily autonomy,
reproductive choice, privacy, and sexual self-expression®. Article 21 is seen by feminists as a
key location for challenging patriarchal dominance It gives women the freedom to make
choices about their identities, bodies, and relationships—areas that are typically governed by
social, familial, and religious conventions choices about their identities, bodies, and

relationships—areas that are typically governed by social, familial, and religious conventions

2 Ratna Kapur, Gender, Alterity and Human Rights (2018).
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about their identities, bodies, and relationships—areas that are typically governed by social,

familial, and religious conventions.?

2.3 Directive Principles and Constitutional Vision

Articles 39(a), 39(d), and 42 of the Directive Principles of State Policy (DPSPs) require
equal livelihood prospects, equal remuneration for equal effort, and maternity benefits. DPSPs
direct judicial thinking and policymaking even though they are not enforceable in court. As a
reflection of India's acceptance of transformative constitutionalism, courts regularly depend on

them to extend gender-protective rights®.
3. Feminist Constitutionalism: Concepts and Approaches

The male-centered nature of traditional legislation is contested by feminist
constitutional theory, which promotes interpretations that take into account the real-life

experiences of women and gender minorities.
3.1 Formal vs. Substantive Equality

Men and women must be treated equally in order for there to be formal equality.
Substantive equality, on the other hand, recognizes structural disadvantages and aims to correct
them through affirmative measures. The Indian Constitution supports substantive equality
through provisions like Article 15(3) and judicial activism. However, feminists contend that
identical treatment can reproduce inequality when applied to groups suffering historical

oppression.
3.2 Public—Private Divide

In the past, constitutional law has governed the public domain while exempting the
private domain—marriage, family, and sexuality—from constitutional examination. *." The
private sphere is a place of severe gendered violence and oppression, as feminist studies
reveals. Forced marriage, discriminatory inheritance, domestic abuse, and marital rape all take
place in the "private domain," which is protected from the law. When basic rights are involved,

feminist constitutionalism advocates for constitutional control over private relationships."

3Constitution of India, Article 15(3).

4 Maneka Gandhi v. Union of India, AIR 1978 SC 597.
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Indian courts are becoming more involved in private affairs, particularly when it comes to

disputes involving sexual autonomy, marital rights, and domestic abuse.’
3.3 Intersectionality and Inclusive Constitutionalism

Indian women are not all the same. Women with disabilities, Muslim women, Dalit
women, Adivasi women, and gay women are further marginalized." The intersectionality
hypothesis developed by Kimberlé Crenshaw emphasizes how discrimination is exacerbated
by intersecting identities." Gender and caste are closely related in India, which perpetuates
inequality. Judicial reasoning and policy design must be sensitive to these subtleties in order to

uphold intersectional constitutionalism.
3.4 Transformative Constitutionalism

According to Karl Klare's research, transformative constitutionalism aims to use the
Constitution as a tool for social change as opposed to just a legal framework." This idea has
become more prevalent in Indian constitutional interpretation, particularly in progressive
rulings like Navtej Johar, NALSA, and Joseph Shine. It's Transformative constitutionalism is

seen by feminists as a chance to undermine patriarchal systems.
4. Judicial Developments and Feminist Constitutional Reasoning

Indian courts have played a crucial role in advancing gender justice, often exceeding

legislative action.
4.1 Sexual Harassment and Workplace Equality

The Supreme Court acknowledged that sexual harassment at work violates Articles 14,
15, and 21 in Vishaka v. State of Rajasthan.® The Court took a major step toward embracing
feminist constitutional thinking by drawing on feminist studies and international treaties. Up
to the 2013 POSH Act was passed, the Vishaka Guidelines were the applicable law. The ruling
placed a strong emphasis on three fundamental feminist issues: bodily autonomy, dignity, and

safe working conditions.’

5 Carol Pateman, The Sexual Contract (1988).
® Vishaka v. State of Rajasthan, AIR 1997 SC 3011.

7 Navtej Singh Johar v. Union of India (2018) 10 SCC 1; NALSA v. Union of India (2014) 5 SCC 438.
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4.2 LGBTQ+ Rights and Constitutional Morality

The Supreme Court decriminalized same-sex relationships in Navtej Singh Johar v.
Union of India, upholding LGBTQ+ people's equality,® privacy, and dignity. The Court
emphasized constitutional morality, which is essential to feminist views on human liberty, and
rejected Victorian morality. A significant development for gender diversity was the recognition
of transgender people's right to self-identified gender in NALSA v. Union of India. The
destruction of binary gender norms that marginalize queer identities is encouraged by feminist

constitutionalism.’
4.3 Autonomy within Marriage and Personal Law
4.3.1 Criminalization of Adultery

The Supreme Court declared Section 497 IPC to be unconstitutional in Joseph Shine v.
Union of India because it viewed women like husbands' property." The ruling was based on

feminist ideas of autonomy, agency, and dignity.
4.3.2 Triple Talaq Judgment

The Court declared instant triple talaq to be arbitrary and illegal in Shayara Bano v.
Union of India. The practice, according to feminists, deprived women of equality and due

process in marriage.
4.3.3 Debate on Marital Rape

Marital rape is still not considered a crime in India. According to feminist
constitutionalism, the exception contradicts equality, bodily autonomy, and dignity. It's The

growing acceptance of feminist criticism is reflected in ongoing judicial discussions.
4.4 Bodily Autonomy and Reproductive Rights

With a focus on equity and privacy, the Supreme Court's 2022 abortion decision upheld
unmarried women's right to an abortion under the MTP Act. Reproductive justice, according to

feminist theorists, must take socioeconomic obstacles including stigma, healthcare access, and

8 Ministry of Law and Justice, Women’s Reservation Bill Deliberations
° Navtej Singh Johar v. Union of India (2018) 10 SCC 1; NALSA v. Union of India (2014) 5 SCC 438
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financial dependency into account.Women's agency and mobility are strengthened when

reproductive rights are constitutionalized.
5. Structural Barriers to Gender Justice

Because of ingrained societal norms and structural obstacles, gender inequality persists

in India notwithstanding progressive jurisprudence.
5.1 Gender-Based Violence

Honor killings, sex-selective abortion, rape, and interpersonal violence are all very
common in India. It's Low conviction rates and underreporting are regularly highlighted in
NCRB data!®. Feminists contend that social views, the police, and the legal system are still

fundamentally patriarchal.!!
5.2 Economic Inequality and Unpaid Labour

Significant income disparities, limited labor force participation, and heavy unpaid care
workloads are all experienced by Indian women. The *?> Workplace discrimination still occurs
in spite of equal pay laws. Rather than considering women as equal competitors in a patriarchal

job market, substantive equality requires acknowledging these structural disadvantages.
5.3 Political Underrepresentation

In legislatures, women are still underrepresented. Despite the 33% reservation'? in local
governments guaranteed by the 73rd and 74th Amendments, there is still a gender imbalance
in national and state legislatures. One incomplete constitutional step toward gender justice is

the Women's Reservation Bill.'3'#

10 |ndian feminist scholars: Flavia Agnes, Nivedita Menon, Ratna Kapur
1 UN Women India, Gender Justice Report.

12 World Bank, Female Labour Force Participation Data.

13| aw Commission of India, 243rd Report on Personal Law Reform.

14 Election Commission of India, Women’s Representation Statistics.
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5.4 Caste, Religion, and Gender

Dalit women, who experience particular types of sexual and economic exploitation, are
disproportionately affected by caste-based violence. Feminist constitutionalism demands that
caste-gender intersections be incorporated into constitutional thinking. All religions, including
Christian, Muslim, and Hindu, nevertheless have personal laws that perpetuate patriarchal

prejudices.

6. Strategies Toward Feminist Constitutionalism

6.1 Institutional Reforms

Feminist constitutional justice requires institutional reforms such as:

Gender-sensitization training for police and judiciary;

Gender audits of government policies;

Strengthening enforcement of anti-violence laws;

Increasing women's participation in legal institutions.
6.2 Reforming Personal Laws

Although there is debate over a uniform civil code, feminists support uniform rights
rather than uniformity.To guarantee equality in marriage, inheritance, divorce, and
guardianship, personal laws must to be changed. Community patriarchy must be subordinated

to autonomy.
6.3 Recognizing Gender Diversity

Implement NALSA safeguards completely and go beyond binary classifications. Equal
rights in employment, education, and healthcare are necessary for transgender and non-binary

people.®

15 NALSA v. Union of India, supra
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6.4 Transformative Judicial Interpretation

Courts must apply substantive equality and constitutional morality in cases involving
family, sexuality, bodily autonomy, and identity. Transformative constitutionalism remains

vital for dismantling deeply embedded patriarchal structures.

7. Conclusion

In India, achieving gender justice is a continuous battle as well as a constitutional
commitment. A critical framework for reinterpreting equality, autonomy, and dignity in ways
that challenge patriarchal norms is provided by feminist constitutionalism. Through
progressive rulings on sexual harassment, LGBTQ+ rights, adultery, and bodily autonomy, the
judiciary has demonstrated positive indicators. However, structural injustices, sociocultural
prejudices, and intersectional oppressions must also be addressed in order to attain true gender
justice through legal reforms alone. India must embrace a feminist constitutional approach that
challenges patriarchal institutions, embraces substantive equality, and guarantees that the rights
guaranteed on paper translate into lived experiences of equality and dignity for all genders in

order to realize the Constitution's transformative vision.
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