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Abstract

This paper falls within the history of French colonial legislation in Algeria. It concerns the exceptional
legal system applied during the colonial era and its extensive effects on Algerians, especially in
political and economic terms. A special legislative system was established for what was called
"overseas territories", given that the power to enact it was assigned to the executive authority. This
authority was empowered to legislate through orders, decrees, and decisions regarding the
administration of affairs of the majority represented by the indigenous population residing in areas 480
decided to be annexed to France. Based on the aforementioned, this research paper attempts to
demonstrate the role played by the French exceptional legislative system in Algeria compared to
regular French law. It also aims to clarify the nature of the exceptional powers granted to the head of
state in the legislative field, which in turn were delegated to the Governor-General in Algeria.
Subsequently, | will attempt to prove that all this in no way justifies a policy based on racial
discrimination nor the failure to comply with the provisions of French law. In this regard, the paper
focuses on creating a historical and legal approach to the period under study.
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Introduction

During the era of modern colonization, it was
expected that the French would rush in large
numbers to settle in Algeria. However, it later
became apparent that the number of
enthusiastic French settlers for colonial
projects was small. This prompted the French
authorities to broaden their generosity to
include all European countries. They
committed to bestowing financial privileges,
personal benefits, and facilitations
guaranteed by the Preferential Personal
Status Law upon them. The policy of human
colonization resulted in transformations in the
population composition, with the emergence
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of a majority class composed of indigenous
people who refused to submit to colonial
control, leading to their deprivation of all civil
and political rights. Meanwhile, the second
class consisted of the European minority,
which monopolized all organizational and
legal privileges for itself. A legislative system
was established for the so-called "Overseas
Territories," as their legislative authority was
entrusted to the executive authority
empowered to legislate through orders,
decrees, and decisions regarding the
administration of the majority represented by
indigenous people residing in areas decided to
be annexed to France.
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However, a pressing question arises at this
juncture: What is the nature of the French
colonial legislative system applied in Algeria?
And what is its impact on Algerians? The most
important question is: How can the
justifications for applying these exceptional
laws to Algerians be accepted? And what is
their constitutional interpretation?

To address the aforementioned issue, we
have divided the research into two
fundamental elements while unifying the
formulation adopted based on the historical
approach. This involves presenting the most
prominent French exceptional legislation
applied in Algeria, in addition to analyzing the
historical events related to their dimensions,
outcomes, and repercussions on Algerians
objectively to attain genuine understanding.
The aim is to produce accurate and specific
results that shed light on the events that
occurred during that period.

Our examination of the history of the French
legislative system is not intended merely to
list decrees and decisions issued during that
period. Rather, it is an attempt to trace the
ideological direction followed by the colonial
tendency. This is achieved by delving into
French exceptional laws and examining the
contradictions in France's practices in its
colonies regarding laws related to public
freedoms and rights. This includes studying
the exceptional French penalties applied in
Algeria and other colonies (administrative
detention, collective fines, detention).
Although we have not extensively detailed
these penalties, we subject them to thorough
legal criticism. Subsequently, we will endeavor
to highlight the existence or absence of a
correlation between what the French
legislator enacted and what is applied on the
ground, by providing a portrayal of the
situation of the Algerian individual and the
consequences they faced as a result of these
actions.

1. The Issue of French Colonial Legislation in
Algeria:
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1.1An Overview of the Sources of Law Known
as "Algerian Legislation":

Upon France's colonial occupation of Algeria,
it encountered a reality that contradicted its
political, economic, and social projects due to
the presence of an Algerian people
distinguished by cultural characteristics that
differed from French colonial administration.
France found difficulty in dealing with
Algeria's rich cultural heritage, especially its
legislative and judicial system with an Islamic
character. From the outset, France attempted
to impose a new term within its legal systems
on Algerians, labeling them as "locals," and
compelling them to submit to it (1). Many
legal studies have defined Algerians since "De
Bourmont" set foot in Algeria and signed the
surrender agreement, stating that France
would respect the feelings of Muslims with
"Dey Hussein."

The settlers who arrived in Algeria and settled
there, receiving material and moral assistance
from the French army such as vast lands and
substantial provisions, considered themselves
protagonists akin to the hero "Caius" and
referred to the majority of Algeria's
population, Muslims and Jews, as "locals."
France realized the importance of settlers in
Algeria to support colonialism and French
capital. In this regard, General "Clausel"
addressed Europeans who had arrived in the
city of Algiers on August 9, 1835, saying: "You
must know that this military force under my
command is nothing but a secondary means.
For we can only implant roots here through
European immigration alone (2)."

In the colonial mindset, there are two distinct
yet interconnected premises: the supremacy
of the white race and its conviction that it
occupies the top of the racial hierarchy and
possesses absolute priority to pursue its
selfish interests. This origin led to the white
race's inclination to "monopolize" all rights
and view any obstacle to that as an attack on
its status and a loss of dignity that is
unforgivable. They see themselves as the sole
qualifiers for "developing" those neglected
regions whose indigenous inhabitants they
deem lazy (3). As settlers believe themselves
to be heirs of a refined civilization, asserting
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that they embody it through their presence
overseas, they see no reason to relinquish
their "rights." They believe that the countries
they inhabit would not be as they are if it
weren't for their arrival and their intelligence,
skills, and passion for development and
exploration. This is the source of the settlers'
feeling of superiority over the locals, leading
to their harsh treatment, contempt,
humiliation, and other manifestations of
disdain and viewing them as a degraded
human race unworthy of respect (4).

Therefore, we believe that the colonial
administration attempted everything within
its power to change the fundamental
concepts to achieve the colonial project in
North Africa and to bring about a revolution in
the various ethnic compositions characterizing
Algerian society. It wasn't difficult for the
colonial administration in Algeria when it
transitioned to issuing French legislative
patterns with a colonial character. This means
that it early on studied the organization of
authorities specific to the community, starting
first with managing the judiciary for the
population and issuing various laws that met
its desires, despite the fundamental principles
carried by the French Revolution in the field of
separating the three powers: legislative,
executive, and judicial (5).

For this purpose, French legislators developed
visions and objectives to determine the type
of legislation that should be adopted in their
new colony in Algeria, to serve the colonial
settlement project. This was articulated by
Mr. Alexis de Tocqueville during his visit to
Algeria, calling for the necessity of enacting
appropriate legislation to ensure that the law
and decrees serve colonization (6).

Based on our review of French colonial
legislative principles, we can identify two
legislative patterns in Algeria:

e Exceptional French legislation applied
to Algerian populations.

e Ordinary legislation subject to general
French law applied to Europeans in
Algeria.

Therefore, the legislator's perspective was
both discriminatory and non-humanitarian, as
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it created two classes within Algerian society:
a minority "civilized" class subject to French
law, and the majority class, referred to as
"locals," subject to exceptional laws (7). This
solidified what is known as the principle of
"specialization," as the laws of the Republic
and its regulations, except in some special
cases, were not applicable in various imperial
territories. These areas were managed
according to specific procedures and
measures for each one (8).

This exceptional legal system was called the
"Special Algerian Legislation" to distinguish it
from the rest of the national French laws
applicable in "the motherland (9)." The affairs
of properties under French control were
managed by decrees issued by the general
commanding the French occupation army or
his assistant, known as the "civil agent (10)."
Starting from the year 1834, there was a shift
in the political direction of the French
government, such as Article 4 of the order
issued on July 22, 1834, which stated the
following (11):

"Therefore, French properties in North Africa
will be managed according to orders issued by
us," with the pronoun here referring to the
monarch, as the text included the occupied
territories within what is referred to as
"French properties," which implies not
classifying Algeria among the countries hostile
to France. It also entails the obligation of the
executive authorities to act in accordance
with the separation of powers, but the head
of state declared that the affairs of French
properties in North Africa would be managed
by orders issued personally by him and did
not delegate his powers to any member of the
executive authority. Gradually, this practice
became a traditional behavior contrary to the
principle of separation of powers (12).

Then, the affairs of the indigenous population
were managed based on orders, decrees, and
decisions issued by the Minister of War or the
Governor-General, after the head of state
delegated his powers to the Minister of War
by virtue of Article 04 of the order issued in
1834. As previously mentioned, the Governor-
General, this senior official who had extensive
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powers in managing the affairs of the local
colonial population, where those powers were
very similar to royal powers, issued by the
executive authority instead of the legislative
authority (13).

It was supposed that this situation would be
addressed directly following the issuance of
the constitution in 1848, which decided to
annex Algerian territory to French territory.
However, Algerian legislation did not change
its nature with the new constitution by
keeping Algeria subject to royal decisions and
delaying the enforcement of French laws in
"Algerian territory" until later, that is, until a
special law was enacted to regulate the
administration of Algerian affairs under the
provisions of this constitution (14)(15).

Whatever the case, this law never saw the
light, as the French Council of State, when
asked to give an opinion on the
constitutionality of exercising the powers
delegated to the head of state and to express
its opinion on the decision dated October 27,
1925, declared on August 6, 1928, the
following: "Considering the provisions of
Article 25 of the law issued on April 24, 1833,
the administration of French colonies in Africa
continues under royal orders (16), and
because the provisions of this law authorize
the head of state in general and absolute
terms to determine all provisions assigned for
implementation in  Algeria, including
legislative matters, thus authorizing him to
delegate a subordinate authority to him for a
specified period, or in the event of an
emergency to delegate to him the exercise of
some powers granted to him by law, and this
right is not limited by any restrictions except
those arising from laws specific to Algeria and
laws to be implemented in Algeria under
specific legislative provisions..." (17)

The State Council's opinion indicates that
from the beginning of the occupation until its
end, the administration of Algerian affairs
continued through decrees issued by the head
of state or affiliated bodies, and in accordance
with the powers delegated to members of the
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general government, including matters
directly related to legislative authority.
Additionally, it is inferred from the State
Council's opinion that this exceptional
situation was established under Law 24 of
April 1833, particularly Article 25, which states
(18): "French colonies in the East Indies and
Africa, as well as the establishment of
maritime fishing in Saint Pierre and Miquelon,
shall continue to be administered by decrees
issued personally by the king. (19)"

In the context of efforts to abolish the decree
system, the constitution issued on October
27, 1946, introduced amendments to Article
73, stating: "The legislative system applicable
in overseas territories shall be in accordance
with the system applied in the motherland,
except in exceptional cases provided for by
law." Thus, after over a century of colonial
control, the 1947 Constitution (21), also
known as the Organic Law of Algeria, brought
some positive changes for the natives.
However, the executive authority had become
accustomed to legislating "by delegation,"
making it very difficult for them to abandon
practices they had adhered to for many
decades (22). Accepting the provisions aimed
at abolishing the Personal Status Law
dedicated to the minority seemed to settlers
like a relinquishment of their acquired
privileges during the period of racial
discrimination.

1.2. Justifications for the Special Legislative
System:

Since the beginning of the French occupation,
the Algerian people, despite being
subjugated, never ceased their resistance to
defend their dignity. They continued to fight
against settlement projects to safeguard their
properties and preserve their religious and
cultural identity, sometimes intensifying their
resistance to match the severity of the
occupiers. Several treaties were concluded
between the French occupying forces and
Algerian insurgents (23), including the Treaty
of July 5, 1830, between Marshal de
Bourmont and Dey Hussein, the Treaty of
February 26, 1834, between General de
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Michel and Emir Abdelkader (24), and the
agreement signed on May 30, 1837, between
General Bugeaud and Emir Abdelkader. These
treaties guaranteed Algerians the right to
practice their religious rituals, protect their
properties, trade, and crafts, and ensured
basic freedoms for various social classes (25).
In addition to what is stated in the Universal
Declaration of Human Rights and French law,
the French authorities committed to
safeguarding all the rights and fundamental
freedoms of the Algerian population under
agreements concluded between the two
parties. France had previously faced a similar
political situation in the French regions of
Alsace and Lorraine before they were
annexed by Germany after the Battle of Sedan
in 1870, before France regained sovereignty
over these regions after World War |I.
Following the military defeat to Germany, the
French public opinion prioritized the recovery
of the lost territories instead of embarking on
colonial adventures in Africa (26). In this
regard, Norbert Raulende wrote: "At that
time, public opinion preferred the recovery of
the Alsace and Lorraine regions... Although
colonial circles would only agree if this was
accompanied by the assimilation of the
conquered peoples residing in those
territories... However, the basic legal
framework did not envisage any project for
the assimilation of indigenous populations,
deferring it until the locals reached a high
level of development and civilization, leading
some authors to consider it a form of racial
discrimination." This viewpoint is reinforced
when examining the content and form of the
dual legislative system, with "public law
courts and customary law courts."(27)(28)

The example we provided regarding Alsace
and Lorraine serves as a useful precedent for
comparing the situation of the recently
reclaimed regions with that of the Algerian
territory annexed to France. In the former
case, the French public authorities acted in
accordance with the principle of national
territorial unity, which does not tolerate
fragmentation, and the principle of judicial
and legislative unity despite the particularities
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distinguishing these regions from the rest of
France. Moreover, a thorough study of the
new data in these regions was conducted
during the period of foreign occupation to
allow for the adaptation of the constitutional
situation.  Nevertheless, the recognized
specificity of these mentioned regions did not
lead to any compromise regarding the unity of
French  territory, legislative authority,
legislative sources, or the enforcement of
French laws (29).

Reintegrating the Alsace and Lorraine regions,
despite their specificity, serves as tangible
evidence of the possibility of applying this
approach to the Algerian territory, which was
decided to be annexed to French territory
since 1848, in the sense that this decision
should have been followed by another
decision regarding the unity of legislative and
judicial sources, which the French authorities
should adhere to in managing Algerian affairs
according to laws issued by the French
legislative  authority,  necessitating its
generalization to the rest of the French
territory and other areas under its political
and legal sovereignty ( 30).

However, the reality is different, as it is
implicitly deduced from the content of the
decree issued on July 22, 1834, indicating that
all French laws issued before the annexation
of Algeria to France are limited in their
application to Europeans ( 31), while the
affairs of the locals continue under royal
decrees or presidential decrees. The head of
state, whether a king or a president, has the
authority to delegate exceptional powers to
the governor-general for managing the affairs
of the locals, as stipulated by the law issued
on April 24, 1833, which was previously
mentioned ( 32).

It is evident from the foregoing that the
colonial system established its "selective"
legislative  system to  prevent the
generalization of laws applicable in the
"mother country" to Algeria ( 33). In this
regard, both Louis Rolland and Pierre
Lamberti emphasize the following
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clarification: "... when Parliament decided to
extend the scope of one of the laws to include
Algeria, because it considers Algeria to be at
the same level of development and
civilization, it also means that the new
amendments in the field of legislation are
applicable to both parts of the country
together, however, the judgments issued by
the judiciary prove that it did not consider the
implications of this comprehensive legal
principle" (34), evidenced by the distinction
between two types of laws, as Mohamed Belil
explains: "... laws that include some minor
amendments, and laws that are deeply
amended, as only the first category can
replace previous legislations, while the
application of the second category requires a
special decision to be issued to generalize its
application in Algeria." Louis and Pierre add in
this context "that if it becomes clear to the
President of the Republic that the new law is
not suitable for application in Algeria, he has
the right to issue a special decree at any time
to suspend its application, and in this case,
the initial decree becomes effective" (35).

The reason the mentioned authors criticize
this "legal" practice is the ambiguity and
uncertainty surrounding the legislative system
in Algeria, where the legislator left the courts
with a margin of freedom to choose between
the texts of the laws. However, this ongoing
debate has not resulted in any change for the
Algerian "locals" who demanded respect for
their guaranteed rights under ordinary French
laws (36). Arguments regarding the unlimited
duration of the enforcement of the law of
April 24, 1833, which granted the head of
state exceptional authority in the legislative
field, do not justify at all a policy based on
racial discrimination, nor does it justify non-
compliance with the application of French law
texts. This is because the regulatory tasks
granted to the executive authority have
become a source of legislation in the Algerian
territory annexed to France. Furthermore, the
organizational structure of various public
authorities, administrative services, and
judicial institutions... were not directly related
to the interests of Algerian locals (37).
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There are other areas directly related to the
exceptional legislative system, such as those
related to the protection of individuals and
their properties, and anything related to
public freedoms or crimes and misdemeanors,
or the type of penalties provided for, or
equality in rights and duties... These areas
have not undergone any reforms since the
beginning of the occupation until the issuance
of the so-called "Basic Law of Algeria" on
September 20, 1947. Although the aim of this
law was to put an end to the existing racial
discrimination in Algeria, i.e., to annul
administrative bias in favor of the European
minority (38).

However, due to the non-enforcement of that
law in Algeria, articles 9, 10, 11, 12, and 51,
which stipulated the desired reforms, were
shelved, and thus neither the abolition of the
practice of racial discrimination nor the
formulation of a legislative system applicable
in Algeria in a specific and clear manner since
the beginning of the occupation was achieved
(39). Instead, these legislations gradually
accumulated to match the pace of repressive
practices imposed on the Algerian population,
whose civil conditions deteriorated to the
level of locals (40).

A legislative system was established for what
is known as the "Overseas Territories," (41)
drawing its laws from two different legislative
sources: one ordinary and the other
exceptional. The first category is based on the
ordinary laws in force in France, including the
European minority residing in the Overseas
Territories (42). The second category consists
of exceptional or special legislative systems,
as the authority to enact them has been
delegated to the executive authority, which
has been granted legislative authority through
orders, decrees, and decisions regarding the
administration of the majority represented by
the indigenous population residing in the
areas annexed to France (43).

2. Constitutional analysis of the French
colonial legislative system and its impact on
Algerians:
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2.1 The legal significance of the French
legislative system applied:

It is known that since 1791, the French
Declaration of the Rights of Man and of the
Citizen, issued on August 26, 1789, has
occupied the forefront of all French
constitutions (44) (45). Since the end of the
eighteenth century until the present time, all
French constitutions have been devoted to
the principle of legislation by the
representatives of the French nation or the
legislative body. The various designations
since 1791, such as "National Legislative
Assembly," "Legislative Authority,"
"Legislative Body," "House of Commons and
House of Representatives," "Parliament," and
"National Council," in all constitutions that
have followed since then, are evidence that
the role entrusted to the legislative authority
has continued without interruption. There is
no doubt that the French parliament has gone
through periods of difficulty and ease
regarding its delegated powers. However, it
has continued without interruption despite
the succession of governance systems and
their fluctuations between monarchy and
republic (46).

Based on Article 23 of the Constitutional
Charter of August 14, 1830, members of the
House of Commons in France were appointed
by the king (47). Article 20 thereof states:
"The House of Commons is an integral part of
the legislative authority." However, the
appointment of members of the legislative
authority by the head of the executive
authority did not guarantee legislators the
freedom to make decisions, due to the
dominance of the head of state over the
legislative authority. Evidence of this is that
since 1833, the king has obtained a general
authorization from the House of Commons,
granting him the right to administer colonial
affairs through royal orders. It should be
noted that Article 25 of the 1833 law states
that "the French colonies in the East Indies
and Africa... shall continue to be administered
by royal orders (48)."

Despite all the criticisms directed at the
legislative authority derived from the
constitutional charter issued in 1830, Article
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25 of the law issued on April 24, 1833, did not
grant the head of state the right to issue
legislation concerning French properties
overseas. Instead, the judiciary created a
series of invalid precedents. Article 64 of the
constitutional charter states: "The affairs of
the colonies are managed by special laws,"
indicating that the legislative authority
adhered to the texts of the law rather than to
the system of royal decrees and ordinances
related to the administration of French
colonies. While Article 24 did not deviate from
this legislative framework, it empowered the
executive authority to regulate measures in
the management of public interests in the
colonies (49). Additionally, Article 109 of the
constitution issued on November 4, 1848,
stipulates: "The Algerian territory, and the
rest of the colonies, are considered part of
French territory until a special law is enacted
placing them under the jurisdiction of this
constitution (50)."

Thus, the constitution defined the legislative
source related to the administration of
territories annexed to France without relying
on any orders or decrees. To them, the issue
was about applying the law, even if it was an
extraordinary law. Hence, it was necessary to
find a solution to the situation of the Algerian
territory "under the jurisdiction of this
constitution," indicating that the drafters of
the constitution did not agree with the
continued application of the state of
emergency law in Algeria. To reinforce this
stance, the drafter instructed the executive
authority of the unconstitutionality of the
colonial governance system applied in Algeria
regarding French properties overseas. This
conclusion is clearly evident from Article 6,
which includes the abolition of slavery: "The
practice of slavery is not permitted in any part
of French territories," showing that the
legislator aimed to remind the executive
authority that the practices in overseas
territories did not align with the principles
declared in French laws but contradicted the
French Declaration of Human Rights (51).

@ www.neuroquantology.com

486



NeuroQuantology| February 2024 | Volume 22 | Issue 1 | Page 480-497| doi: 10.48047/nq.2024.22.1.NQ24043
Tamma Younes et al/ The French Legislative System in Algeria and Its Effects on Algerians during the Colonial Era: A Historical and Legal

Approach

In the first article of the French constitution
issued on January 14, 1852, it states (52): "The
constitution acknowledges, confirms, and
guarantees the great principles declared in
1789, considering them as the foundation
upon which French civil law is built." Thus, the
French constitution considers the declaration
issued in 1789 as a source of French general
law and grants a special position to the
Council of State (53). Article 37 states: "The
Council of State, under the supervision of the
Emperor, is tasked with preparing draft
laws..." Additionally, Article 33 concerning the
legislative body states: "The legislative body
discusses and votes on draft laws." In this
context, the National Assembly becomes
merely a voting body before the Council of
State, whose members are appointed by the
head of the executive body according to
Article 39: "The Emperor appoints the
members of the Council of State and decides
on their dismissal (54)(55)."

The Third French Republic was established
following the end of the Franco-German War
in 1870, yet the new circumstances and the
aftermath of the defeat in that war led to
significant events in Paris (56). These factors
combined to postpone the issuance of the
new constitution until 1875 (57). However,
the issue of French colonies was not
addressed, and it had to wait until the end of
World War Il and the declaration of the
Fourth Republic's constitution in 1946. Article
73 of this constitution affirmed that: "The
legislative system applicable in the overseas
territories is the same system that applies in
the 'motherland' provinces, except for specific
exceptions specified by law (58)."

The phrase "except for specific exceptions
specified by law" prompts us to ask the
following question: Is there a law that
provides for freeing Algeria from the grip of
the exceptional legislative system? The law
issued on September 20, 1947, is relied upon
for potential changes, yet it has not been
implemented practically (59). Instead, the
colonial rule continued through decrees,
especially those issued by the governor-
general. This led the governor-general, Albert
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Grevi, to condemn this situation, stating: "The
administrative and political organization in
Algeria is based on a series of measures
mostly taken by the executive authority,
gradually dictated since the era of occupation
in line with the pace of expanding our control
over the country. Consequently, it has evolved
and strengthened, becoming now a mixture of
contradictory and arbitrary laws... This vast
country is still being governed, or rather ruled,
by orders and decrees (60)."

There were criticisms voiced by intellectuals
and even some senior French officials who
denounced the arbitrariness inherent in the
exceptional legislative framework, especially
its lack of compatibility with the ordinary
legislative system. However, the executive
authority paid little attention to these
criticisms. In this regard, both L. Rolan and B.
Lamberti noted: "The enjoyment of a certain
political freedom is considered, in the French
public law, as one of the inherent rights, not
just as a citizen but as a human being in
general. This is because the declaration issued
in 1789 enshrines several rights shared by all
humans alongside some rights specific to
citizens (61)." Likewise, in the draft law
proposed by Veroni in 1890 in his
presentation of the reasons calling for some
change, it was stated: "Only the law can
protect Algeria from any arbitrary legislative
amendments. Parliament is the ideal place for
free discussion and the study of all common
issues that serve the interests of the colony
and the 'motherland' together... Orders
through which Algeria is governed are nothing
but a series of arbitrary decisions... They have
empowered the governor-general to take
contradictory measures that are questionable
in their legitimacy (62)."

From the foregoing, it can be deduced that
the colonial system perceives any reforms to
the exceptional legislative framework as
necessarily requiring amendments to the
personal status system of individuals. It's as if
it speaks to the impossibility of unifying legal
sources before unifying the personal status of
the inhabitants of the occupied country. This
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is the issue we previously pointed out through
laws and decrees like the Law of Tribes.

2.2. The French legislative system and the
relationship of dominance between the
colonizer and the colonized:

Colonialism is a "state of violence" not only
represented by the gendarme and the soldier
but also by its administration, laws, economy,
institutions, project, schools, and even in the
system of daily life. It imposes itself as fate, as
described by SlimaneCheikh (63). The
colonizer established this dominance on the
basis of a legal system inherently unequal,
reinforcing this system with a plethora of
institutions to formalize the relationship. Any
breach of this order is condemned by the
guardians of this system, almost as if it were
an accusation against the legitimacy, utilizing
all means permitted by the "sacred" law
against it. This is the trap set for Algerians,
destined for  submission  under all
circumstances. The  Algerian  national
movement faced all of this throughout the
19th century and the first half of the 20th
century before taking the step of armed
struggle (64).

Among the first laws of plunder that allowed
the colonial administration to seize the
property of indigenous people, there were
many, but let's mention those laws that drew
the attention of Algerian nationalists more
than others. Decrees like those of October 1,
1844, and July 12, 1846, which introduced the
concept of expropriation due to "lack of
cultivation," paved the way for Iland
confiscation (65). Since then, laws and
regulations have charted the course of land
expropriation. The colonial legislation reduced
communal ownership to the minimum,
facilitating the forcible acquisition of land.
This trend accelerated with the Warnier law
of July 26, 1873, following the Mokrani revolt
in 1871 (66), accompanied by repressive
measures such as fines, seizures, and land
expropriations. The latter was complemented
by the law of April 22, 1887, to promote the
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Frenchization of Algerian lands and open the
door to auction sales (67)(68)(69).

The activities of these individuals were not
hindered by Law 16 of February 1897, which
aimed to tighten control over the random
distribution of French land for local
inhabitants (70). This was later replaced by
Law 04 of August 1902, which allowed settlers
to continue acquiring land under the pretext
of respecting individual ownership rights.
Among the more exploitative measures, we
find the Forest Laws, which authorized the
colonial administration to evict tribes from
their grazing lands and prohibited the
communal use of public properties. Within
this framework, the legal repository emerged
from Law 16 of June 1851, which classified
forests as public properties, thereby
facilitating the acceleration of the process of
expropriating local ownership (71).
Additionally, decisions made on February 2nd
and March 9th, 1870, granted forest lands as
exclusive property to settlers. To further
generalize seizure and impose collective fines
under the pretext of forest protection and fire
suppression, Law 177/1874 and December
9th, 1885, were enacted, resulting in colonial
properties reaching 3,247,692 hectares by
1888 (72).

After the colonizer seized lands through
exploitative legislation, discriminatory
legislation ensued, most evident in the realm
of political representation, revealing the
latter's desire to maintain numerical majority,
relegating the indigenous population to a
political minority status. Over more than a
century, Muslims were excluded from French
citizenship and denied political
representation, except for a few individuals
who faced difficulties in local administrations
(73). It wasn't until June 11th, 1870, that
elected Muslims were seen in municipal
councils, only to return to an appointment
system after European pressure, thus granting
Muslims an advisory voice. Although the
decision on September 23rd, 1875, provided
them with a consultative vote, it failed to
change the situation. Therefore, decisions on
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December 27th, 1866, and Municipal Law on
March 14th, 1871, as well as the decision on
October 12th, 1871, limited Islamic, Jewish,
and foreign representation to one-third, while
the decision on December 7th, 1844, allotted
one-quarter representation for Muslims in
municipal and general councils. These
numerical limits persisted with the decision
on January 15th, 1924, to increase their
eligibility for election. However, Muslims'
representation in local councils only reached
an appropriate level with the decision on
February 4th, 1929, without equaling
European minority representation or granting
full citizenship rights (74)

As for the "Blum-Violette" project, which
granted French citizenship to a segment of
Muslims, it was fought against by French
extremist tendencies (75). However, after
World War I, Decree 07 March 1944 was
promulgated during the formation of the
French National Assembly, which was only
enforced based on Decree 17 August 1945,
establishing the dual-circle system (76).
Despite the decolonization regime's liberation
in this manner and the formal equality in
presenting the same number of elected
officials, it remained keen on discrimination
and illusory equality, evidenced by the
population disparity (77). Furthermore,
electoral fraud began in 1948 following the
"Naijele" method, thus emptying the content
of the Algerian system for the year 1947 (78).

Hence, it can be said that the oppressive
legislation established by France eloquently
narrates the history of institutional violence of
the colonial regime based on plunder and
racial discrimination (79). One of its
prominent aspects is the disciplinary
authorities used by the military leadership
since 1834, as previously mentioned, against
the local population, subjected to a justice
system characterized by both severity and
haste (80). Article 47 of Decree 26 September
1842 eliminated what was called lenient
conditions to impart legal legitimacy to this
spontaneous cruelty. During the Second
Empire, disciplinary authority was expanded
to Arab administrators, causing dissatisfaction
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among some parliamentarians in France,
referring to them as "Arab jailers (81)."
Despite Prince Napoleon's liberal attempt to
subject military officers to the oversight of
disciplinary committees between 1860 and
1870 regarding the suppression of crimes
committed by the local population, it failed
due to their opposition (82). In contrast,
judges were stripped of their powers to issue
certain judgments by virtue of royal decrees
dated February 28, 1841, and September 26,
1842 (83). Subsequently, the Real Estate Law
of July 26, 1873, deprived them of jurisdiction
over property cases. Then, subsequent
decisions on August 08, 1873, and 1874
reduced their number from 184 to 145, while
the decision of September 10, 1886, limited
their jurisdiction to personal status and land
matters. As a justification for this limitation of
Islamic justice, judges were accused of being
the cause of all misfortunes and were
associated with all the world's flaws, including
ignorance  and  dereliction of duty
(84)(85)(86)(87).

In parallel to all this, the authority of peace
governors expanded with the issuance of
Decree 19 August 1854 (88). It's worth noting
that the establishment of criminal courts
excluded Muslim participation, all aimed at
giving an idea of the means provided to the
colonizer for exceptional justice to suppress
any rebellion, cover up all the transgressions
committed, as embodied in this group of texts
that established what is known as the "Law of
Indigenous Populations" on June 28, 1881
(89). This law granted disciplinary authority to
the administrative apparatus to suppress
violations labeled as indigenous population
violations. Punishments ranged from police
actions to more severe measures like
deportation, fines, or imprisonment. Although
initially issued for a period of seven years, it
was regularly extended, becoming a tool
crafted to serve the needs of colonialism.

The Law of December 30, 1902, completed
the repressive measures by establishing
criminal courts to try nationalist crimes.
Initially, there was a decision issued on March
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29, 1902, establishing a repressive court for
each peace governor. Then came the decision
on February 1, 1911, which multiplied these
courts in each region (90).

Since the repressive practice was entrenched
within this legal framework, it only exceeded
the texts to multiply the penalties. Thus,
resorting to collective responsibility, which
was prevalent in military areas, was extended
to civilian sectors starting from 1881 (91). This
subjected the Algerian people to the fever of
repression in the management of mixed
directorates. "Strength justifies our presence,
especially since the Arab only understands
strength through exceeding in its use," such
an evaluation issued by one of the colonizers
reflected the opinion of most authorities
responsible for enforcing repressive justice
against the local population (92).

However, Algerians' contribution to World
War | prompted the French legislature to ease
its measures by granting exemptions to some
of these individuals (93). Yet, the emergence
of the nationalist movement during the 1920s
and the growth of activism hinted to the
colonial administration measures to suppress
protests against French sovereignty following
the issuance of Minister of Interior Marcel
Regnier's decision on March 30, 1935. This
decision allowed authorities to take draconian
measures against the North African star by
seizing its newspapers and arresting its
activists (94). However, World War I, with its
massive upheavals, shook the colonial
authority, compelling it to adopt a more
liberal policy towards the locals with the
issuance of a decree on March 7, 1944,
abolishing all exceptional measures against
French-nationalist citizens. Yet, this liberal
trend did not fundamentally alter the
economic conditions and political status quo
of Algerian Muslims. With the events of May
8, 1945, the colonial administration reverted
to its repressive traditions by resorting to
collective responsibility in dealing with all
occurrences. The recurrence of this bloody
covenant began on November 1, 1954, only to
intensify the repression, albeit on a broader
scale than the old practices that were
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solidified throughout the entire period of
French presence in Algeria (95).
Conclusion

After studying the subject of the French
legislative system in Algeria and its impact on
Algerians during the colonial period through a
"historical and legal approach," it became
apparent to us that this could only be
achieved after subjecting the scientific
material on the subject to observation,
deconstruction, analysis, comparison, and
reconstruction, relying on the necessary
methodological tools. The  following
conclusions can be drawn:

e A legislative system was established
specifically for the so-called "Overseas
Territories," and these laws draw their
provisions from two different
legislative sources: one ordinary and
the other exceptional. The first
category is based on the ordinary laws
in force in France, the "Mother
Country," while the second category
consists of exceptional or special
legislation because its enactment
authority was delegated to the
executive authority, which was
granted legislative authority through
orders, decrees, and decisions
regarding the administration of the
affairs of the majority represented by
the indigenous population residing in
the areas that were decided to be
annexed to France, as approved by
the law issued on April 24, 1833, as
previously mentioned. This is because
the regulatory tasks entrusted to the
executive authority have transformed,
becoming a source of legislation in
the Algerian territory annexed to
France. Until the Constitution of 1946,
for the first time in the history of
constitutional law, fully established
equality in rights between citizens of
metropolitan France and citizens of
the Overseas Territories. Article 73 of
this Constitution affirmed that: "The
legislative system in force in the
Overseas Territories is the same
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system that applies in the 'Mother
Country,' except for the specific
exceptions provided for by law."

It should be noted here that the
phrase ‘"except for the specific
exceptions provided for by law"
prompts us to ask the following
question: Is there a law that stipulates
freeing Algeria from the grip of the
exceptional legislative system? The
law issued on September 20, 1947,
was relied upon to introduce some
possible and potential changes.
However, it was not implemented in
practice, and the colonial rule
continued through decrees, especially
those issued by the Governor-
General. This led the Governor-
General Albert Grevi to condemn this
situation by saying: "The
administrative and political
organization in Algeria is based on a
series of measures taken mostly by
the executive authority, gradually
since the occupation, in line with the
pace of our expanding control over
the country, and as a result, it has
evolved, strengthened, and has now
become a mixture of contradictory
and arbitrary laws... This vast country
continues to be governed or rather
ruled by orders and decisions."

The observation of the "legal"
practice reveals the ambiguity and
confusion surrounding the legislative
system in Algeria, leaving the judiciary
with little freedom of choice among
the provisions of the laws. However,
this ongoing debate did not lead to
any change for the "natives" of
Algeria, who demanded respect for
their guaranteed rights under
ordinary French laws. The arguments
presented regarding the unlimited
duration of the law of April 24, 1833,
which granted exceptional legislative
authority to the head of state, do not
justify in any way a policy based on
racial discrimination or the failure to
comply with the application of French
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law. The regulatory tasks entrusted to
the  executive authority have
transformed, becoming a source of
legislation in the Algerian territory
annexed to France. However, the
executive authority did not show the
slightest concern for these criticisms,
as the orders governing Algeria
amounted to a series of arbitrary
decisions... The Governor-General
was authorized to take contradictory
measures that were questionable in
their legitimacy from the outset.
Consequently, it can be said that the
repressive legislation established by
France vividly illustrates the history of
institutionalized violence by the
colonizer based on plunder and racial
discrimination. Among its most
prominent aspects are the disciplinary
authorities used by the military
leadership since 1834, as previously
mentioned, against the indigenous
population subjected to a justice
system characterized by both cruelty
and haste.
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